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1. Introduction

From its inception, the European integration precgas designed to be a
vehicle for a positive change fueled by both praigndealisma la Jean
Monnet and idealistic pragmatism of politicianselikKonrad Adenauer.
Defying skeptics worldwide, such a potentially eogive mixture, in spite
of some visible periods of “immobilism” (Jones 198§5234), did not
combust in a large-scale conflict. On the contrérgrove the nations of
Europe towards the creation of the European Unigb)( a political
survivor with presumably long-term perspectives. atvVhbacks this
successful ride?

One may think of the European political visionan#so were determined
to escape disastrous memories of the past by intiog new goals of the
“broader common interest” (Monnet 1978, p.523). @reey emphasise the
desire of the political West to counterbalance tW8SR by uniting
democracies in their stand against communism @rvR2002, p.59).
Whatever the reasons (or their combination), withauconsistent and
comprehensive legal framework, these integratiigal ideas would not
have endured a single day. In the second halfeRth century, a revived
tradition of the European West to respect law wasslated into a basis of
a unique political community on the continent poealy torn by conflicts
and wars.

Fundamentally, law is the spinal cord of any initi@ or concern driven by
a state-like entity (in this case, either an indindl EU Members State or
the EU as a supranational inter-state body). Sitralty, law frames the
will to synchronize any of the unifying “efforts etgional level” (Ortega
2004, p.125). Functionally, law counterbalancegperational chaos in the
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environment where, according to Pedersen (1998) pstates are still the
dominant (yet, not the only) actors. Theoreticallgny existing
conceptualisation of political integration, such aso-functionalism,
federalism, intergovernmentalism and institutiosralj taken separately or
in segmental combination, keeps its empirical dnéith only provided that
law rules. To support this claim, Moravcsik's forauof “credible
commitments” (Moravcsik 1998, p.4), as a vital paft his view on
integration in Europe, was clearly based on theuraption of the
universalism of law — a country-participant is modpected to be legally
bound against its will, but it is expected to fallahe rules of the unified
establishment after it became a signatory and cpmesgially a member
state.

For both international and internal observers, phesent-day EU may
provide an insight into how Europe has been respgntb the notion of
interdependence (Pedersen, p.23) grounded in theepb of law. The
Union has been a widely recognised economic poweonsider such
colourful descriptions as economic giant, econoptwerhouse and even
“fiscal Gargantua” (Bell 2004). At the same timéetEU is also
ubiquitously labeled as a military dwarf and pachii pigmy who failed “to
translate its economic power into political or maity might” (Bot 2007).
Yet, as a maturing international actor, the EU Iesn recently raising its
performance responding to the demand for “more jemo Union”
(Ortega, p.117) in global affairs. According to feeo-Waldner (2007),
“[flor over a decade the EU’s foreign policy hagbedding more tools to
its repertoire, including, crucially, a military rdension and crisis
management functions”. The EU’s hefty economic gmes worldwide, as
well as its increasingly visible international plef has been the subject of
numerous insights by academics and practitionepsveiter, the visions of
the EU’s legal portrait encompassing legal charesties and capabilities
are arguably less clear for both Europeans anddeuss

Respectively, this paper aims to explore a relftiogerlooked facet of the
EU’s identity — the Union’s legal composition. Mapecifically, the paper
chooses to survey how the EU’s legal mechanismstereto the

integrationist nature of the establishment in terofssupporting the

Union’s existence and reinforcing its efficiencyo @chieve this goal, the
paper assumes the EU to be a subject of law inrgeaed of the EU’s law
in particular. The study’s main objective is to geyond a simplistic
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analysis with regards to the EU’s traditional legahcerns, such as justice,
freedom and security (Maastricht Treaty on Europgégaion, 1992), and to
provide a novel approach. Namely, the paper attertgtlink the EU’s
activities as a lawmaker with its activities as @bject of juridical
interactions, and then to ground this link in thentext of ongoing
European integration. Subsequently, this paperaditiress the EU’s legal
personality in terms of its legal order. Using su@y notions as legal
decisions, framework, principles and structasea theoretical base, the
paper will investigate operational concepts, sucltha Union’s normative
and systematic character, law enforcement and lgualigy, in their
contribution to the process of the European integna

2. Facets of the EU Legal Identity in the Contextfdntegration
2.1. Key Notions of the EU’s Legal Order

The EU’s legal order is argued to be esserfbalthe existence of this
integrated polity (Nugent 1999, p.243). A numbetlef key legal notions
— namely, legal settings, decisions, frameworkngpiles, structure and
consequences — constitute this order and are admdltl a theoretical base
for this investigation.

It is suggested that since the 1950s, the EU angbrikdecessors — the
European Coal and Steel Community (ECSC) and tlepean Economic
Community (EEC) — have succeeded in the creatiora &folid legal
‘reputation’ for itself among existing and potehtiMember States.
According to Nugent (p.242), there is no possiilib make a legal
decision unless it is based on theettings provided by the law. The
European Community (EC) and its political predeoessvere established
within one of the crucial elements of democracyn—"@nforceable legal
framework” (Nugent, p.242). This legédamework absorbed, firstly, the
leading European legalstems (in particular, the Roman-Franco-German
continental system, the Anglo-Saxon system an&tandinavian system),
and secondly, thestructure of the EU law (namely, its primary and
secondary legal documents). The aggregate is l¢ddyyinciples of law —

a sophisticated set of “positive liabilities” (Skek 2005, p.221) that
establish the imperative rules for the subjectsfaitow. According to
Skakun, these principles are represented by desof legahctivity, and
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the European integration is indeed one of many @kasnof such
directions.

It was a group of Member States that outlined diqdar direction for
their legalactivity in terms of unification, integration and commosion
on security. This activity led to the creation lé tECSC (later the EU) and
presented this supranational establishment to tlmeldwas a legal
consequence and a juridical fact. Unsurprisingly, the process has
stimulated a number of significant changes in thearider States’ societies,
foremost in their civil society sector (Barak 2006pr example, almost
immediately after joining the EU, the majority dfet Polish civil society
recognised benefits of membership in the world’shpoosperous political
union (Mastalerz 2005), and felt empowered to ssefedly tackle such
constraining ideological cliché as the ‘Europearstia concept that has
now become “no longer defensible” (Magocsi 199@3p. A similar trend
was also observed in other EU Member States (famgike, in the Baltic
States, Hungary, Slovakia and the Czech Repub$everal decades
earlier, in the 1950s, the German civil society badcessfully battled the
destructive legacies of the NAZI ideology and eueily became one of
the most pro-integration societies in the EU.

2.2. The EU in the Prism of Normative and SystematiCharacter of
Law

A legal norm is a unit within a comprehensive set of “sociahqtices”
(Cass 2001), which are usually defined and treat®daw. The social
productivity of a legal norm, i.e. how well it is@pted and understood by
a society, depends on a degree of systematisatisnch norms and their
historic-legal links. When it comes to the EU, ligsv can arguably be
treated as “a single internal system” (Kapteyn &eifaat 1989, p.34). In
order to be operational, this system and its elésnereed “popular
understanding [...and...] popular support” (Edwards &ttisll 1994,
p.103). Respectively, the EU law is intended talstructured, normative,
regulative and formal system designed not onlystatdish legal order in
the Union, but also to meet social needs of thieesis of the Member
States.
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In the contemporary history of the EU, there areessd vivid examples
illustrating what happens when the Union’s legaticac lacks both
understanding and support of its people. Amongntlest frequently cited
cases are the non-ratification of the EU Consthal Treaty (2004) by
France and the Netherlands in 2005. The most reerample is yet
another ‘No’, this time expressed by Ireland onJuLBe 2008 towards the
ratification of the Treaty of Lisbon (2007). Irresgtive of their negative
outcomes and influences on the perceptions of the@ean integration
progress, these votes paradoxically demonstratedjar achievement of
the unity — the power of law and legal order in theion. Indeed, those
rejections occurred within the strictly observedqass of implementation
of the law. The Republic of Ireland carried out teéerendum, following
previous legally binding commitments and accordingd a legally
observed protocol. The feedback from French andcibuitizens has
resulted in a series of relevant adjustments to Ew reformation

framework.

With the EU Constitutional Treaty and the Treaty.isbon having already
been mentioned in this paper, it is necessary toneent in detail on
treaties as one of the EU law sources. In the ifieason of the legal
sources in terms of beingrimary andsecondary, the EU'’s treaties are the
only example of the Union’primary sources of law. Treaties are usually
framed by general principles and identificationspoficy sectors that are
intended to be developed (Nugent, pp.243-245).ri fegal link between
the treaties is ensured throughout the historyhefEU. For example, the
Treaty establishing the European Coal and Steel Community (1951)
expired only on 23 July 2003, being in legal povier decades and
representing an unfading symbol of the Europeaegmation. AlImost in
every case, a subsequent treaty has providedd petvisions in order to
make alterations to the activities launched by avipus treaty. For
example, the Treaty of Nice (2001) had provisions tomplete the
process” that was started by the Treaty of Amstarda997) in order to
functionally prepare the EU institutions for theibims next enlargement.
Similarly, the Treaty of Lisbon has been intendedamend, but not to
replace, the already-existing EU and EC treaties.

Importantly, the theme of integration is the mostnpinent ever-present

feature of any of the EU treaties. The Maastrictegaly’s aspirations for
the EU to become a true global actor, not justrabrella for “coordination
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of individual national foreign policy goals” (Smijtp.185), were intended
to be revisited by the Treaty of Lisbon. Apart fré@aturing provisions to
enhance the Union’s solidarity in a variety of pgliareas both
domestically and internationally, the Treaty alsmex to reinforce the
roles of the European Parliament (EP), the Europ@auncil and the
parliaments of the Member States. Additionally, Tmeaty has intended to
enhance the Union’s status of a signatory of thermational law to get a
stronger legal presence for the EU on the intepnatistage (in contrast to
the presence of individual Member States). For gamn the recent past,
the EU as a signatory and reinforcer of the Kyatatgrol has successfully
profiled the united political establishment as aader in global
environmental issues. In another case, severauenfial European
politicians (e.g. Juncker 2006, p.12) advocatedgtés membership in the
Council of Europe. This is argued to be a crit&t@p towards the Union’s
integrationist international legal identity.

At the time of this paper’s submission — the endwie 2008 — the Treaty
of Lisbon was ratified by 19 Member States andcatejg by one. Despite
this procedural setback, the Treaty is still arghede to be a major step
towards updating the EU’s legal profile, as wellfasilitating the EU’s
single voice in the world. Measures to present Bk as a single legal
personality have been suggested to go hand-in-hétid a variety of
actions to enhance the EU's efficiency and capatmtyact within and
beyond the Union’s borders. For instance, in théskkxternal relations
perspective, the Treaty of Lisbon has been addrgske EU’s legal ability
to produce its common vision even on highly sewsiissues of foreign
policy, which concern sovereignty and security led Member States. As
an example of such efforts, the role of the Highpiesentative of the
Union for Foreign Affairs and Security Policy haseln brought up to the
level of the Vice-President of the European Comiwnissin the legal
context, the Treaty of Lisbon has advocated the sEbingle legal
personality ending the ‘double act’ of the Uniondathe Community,
established a set of new citizens’ rights, andfoeaed new mechanisms
guaranteeing the implementation of those rightse TEiter included full
recognition of the Charter of Fundamental Rightsl @stablished the
European Human Rights Convention, compliance withiciv would be
controlled by the Strasbourg Court of Human Rights.
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The secondary sources of EU law are represented by the EU kgsl.
Such legal documents are adopted by the Uniontgutiens in order to
translate “the general principles of the treatrgs specific rules” (Nugent,
p.245). The EU legislation encompasses variouslatgaos, directives,
decisions, recommendations and opinions. With th#ésHegal core
designed to support on-going integration, the nidihinstitutions have to
collaborate with each other in a decision-makingcpss. In the vast
majority of cases, the European Council has to naattecision following a
proposal from the European Commission and worklasec association
with the EP through different procedures (The Cduoftthe European
Union 2007). The European Commission, which is desd as “the
driving force behind the policies” (Smith, p.7) rantly adopts most of the
EU regulations focusing on “highly specific andheral adjustments to
existing EU law” (Nugent, p.246). The integrativelipcal nature of the
EU institutions is reflected in the legislative pealures and outcomes. For
example, the EP, established by the Treaty of R@®8&7), does not act in
national blocks but in eight pan-European groupalicy-makers, an
arrangement which makes the institution’s functignand legal outputs
bound by the idea of integration.

The rulings of the European Court of Justice (E@¥ so-calledudicial
interpretations) and the international law (international declianag and
treaties, the World Trade Organisation’s documegtts) complete the list
of the EU’s secondary sources of law. Even though the judicial
interpretations are traditionally not consideredbéoa major form of law in
Europe (with notable exceptions of countries whik Anglo-Saxon legal
system), they still shape the EU law, making itegrative and
comprehensive (Nugent, p.257). Uniquely for the B¢ ECJ’s juridical
interpretations are particularly important for dlwating linguistic
discrepancies in translations of legal documentenfrone official EU
language to another (currently, the EU has 23 iaffidanguages).
According to Klimas and Vaiciukaite (2005, p.2)ettuniqueness of the
language” ¢n par with a Member State’s legal system and legal tiaus)
is among the main factors, which could lead to enlber of “divergent
language versions of a legal text”.

2.3. Law Enforcement and the European Integration
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The next item of this survey is the EU’'s law entanent actions

considered in the integrative context. By beingabl enforce the law, the
EU shows its capability to maintain the presentlemyder in the Union.

The institution that ensures “the uniform interptetn and application”

(The European Court of Justice 2007) of the EC imthe ECJ which is

composed of twenty seven Judges, representing Maahber State, and
eight Advocates General. Despite being rightfullyeated as

intergovernmental, this institution is playing aical role in the process of
the European integration in the area of law enfoer. In particular, it

supervises the acts of Member States as well aglthéstitutions, and

implies various actions, including action for armeht and action against
failure to act (Kapteyn & Themaat, pp.273-281).

The integrative dimension of the law enforcementefawas specially
highlighted during the EU’s two latest enlargemant2004 and 2007, with
ten out of the twelve newcomers to the Union bgiagts of the former
communist bloc — among those, Bulgaria, Estoniandduy, Latvia,

Lithuania, Poland, Romania, Slovakia, Slovenia tnedCzech Republic. For
decades, these countries had experienced the ‘Kremdys in both law

making and law enforcing, ways which were concdptuhifferent from the

modern legal Western approaches. The extensivesarpdo a principally
different legal system resulted in numerous insanaf major differences
between the legislations of the then EU candidatek the members of the
club. Unsurprisingly, a continuum of legal visicamsd interpretations among
the EU newcomers led thguality, Diversity and Enlargement report of the

European Commission for Employment and Social Adfa(2003) to

conclude that the “legal framework for protectiogaist discrimination

varies considerably in the candidate countries”. tiis case, just an
introduction of new laws was not sufficient — thé&J’& common and

integrative approach had to be taken (Diamantopow®603, p.3). For
example, Estonia, having no specialized institutiom fight against

discrimination, had amended its Law on Legal Chéoiceo allow that body

to deal with different types of discrimination — ¢ime basic of sex, race,
ethnic origin, colour, language, social status,abiity others (Equality,

Diversity and Enlargement, p.62).

3. The Manifestation of Equality in Law—Where Doeslt
Lead the EU To?
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The ongoing European integration, despite its taegsuccesses, is still
recurrently argued to be in conceptual contradictmthe existence of the
nation-states as the core actors of this procdesgliestion remains open —
what is an optimum legal arrangement that wouldvalthe integrative
process to advance and flourish? Arguably, a pisgitor the 27 different
countries to exist and to successfully cooperateén one roof’ is linked to
the fundamental notion oéquality between the EU Member States
guaranteed by the EU’s laws. From the Union’s pahwiew, the true
equality was and is to be achieved only througlpeetng “the national
identities of its Member States” (Maastricht Treaty European Union,
Title 1, Article F). This legal support to the rastiof equality builds a solid
foundation for a political union of sovereign statesed on their free will
and firm commitment and enables the EU to “asdsrtidentity on the
international scene” (Maastricht Treaty on EuropBaion, Title 1, Article
B). If otherwise, the idea of EU citizenship wouléive never been
launched and contentious debate on the so-callegioffean identity’
would have lacked some of its empirical evidence.

The EU’'s legal interpretation of equality could be®e even more
pronounced when compared to the historical andsligtye realities of
integration in the former Soviet Union, another ramational entity on the
Eurasian continentThe Constitution of the Union of Soviet Socialist
Republics (1936, Article 13) formulated that the Soviet Reljmgformed a
union “on the basis of the voluntary association fhaving equal rights”.
However, de jure-proclaimed equality turned intae-facto “Russian-
dominated Soviet state” (Bremmer & Taras 1993) wHaw was used to
justify a number of political purges and the appgliman-made famine
(Brzezinski 1989, p.24). Notably, Jean Monnet ({f,1178), a visionary
of the European integration, in Hidemoires, had considered the USSR as
the monolith, never mentioning any of the Sovietidofs constitutional
territories, except Russia.

With equality argued to be a leading legal concémt European

integration, two other factors are suggested heraldo contribute to the
process. Firstly, the Member States’ governmemistitutions are founded
on the principles of democracy, and, secondlyMamber States comply
with the power of the “combined influence” (Maaskt Treaty on

European Union, Title 5, Article J2). Respectivedg, a communal actor,
the EU imposes a legal obligation on its Membersnake sure that they
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will avoid any involvement into any activity thabuld undermine the
interest of the Union (Maastricht Treaty on Eurapdanion, Title 5,
Article J1).

4. Conclusions

This paper attempted to outline some key featurélse EU’s legal portrait
against the background of European integrationgg®cThe main question
of this investigation was to assess which legal harsms in the EU’s
existence facilitate and ensure the process ofjiat®n. The notions of
equality, normative and systematic character of éad law enforcement
practices within the EU in their application to timegration commitment
were scrutinised.

While a complementary research could analyse this EEldal issues from
historical, demographical, humanitarian, econonnicwtural perspectives,
several conclusions surface from this brief sunadythe EU’s legal
mechanisms in the context of the ongoing integnatiorstly, the system of
EU law is an essential element of EU integratiorxpréssed in a
comprehensive range of forms and sources and dhyea high level of
social acceptance of legal norms, it provides add&nmental, structural,
political and theoretical basis for the procesEwfopean integration.

Secondly, despite its core nature, the EU’s legaisgna is relatively
invisible at present, especially when compared with Union’s economic
stance. Yet, raising the EU legal profile is aistal option, in particular if
the Treaty of Lisbon gets ratified by EU Member t&a With the
implementation of this Treaty, visions of the EUaapotent single-voiced
lawmaker and a powerful subject of juridical intgrans have a chance to
be recognized globally. This may become a realihenvthe EU and its
Member States’ actions acquire coherence and @ffigi on the
international stage following outlines of the TredExamples of the EU’s
successful international leadership within a fiegdl framework — such as
the EU’s role in implementation of the Kyoto pratbor its activities in
the spheres of humanitarian aid and developmerili-algo help to cement
the EU’s legal image worldwide.
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Finally, the EU’s legal personality is an ever-cgiag phenomenon. That
is why this paper must be treated as a ‘snap-stidtie EU’s legal profile

at a particular moment of time — half a centuryEofropean integration.
Undoubtedly, more changes to the Union’s legal rpdrtare ahead.

Nevertheless, the EU’s legal presence, interpretgd as a warranty of a
unique process of integration, is already exudiigdphal impact. The legal
part of the EU’s ‘personality’ ensures that the EUintroduced to the

world as a realistic model of integration resultinga vibrant prosperous
polity with a growing political communal weight.
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